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WHEN A SUPPORTING PARENT HAS
VARIABLE INCOME, ATTORNEYS MAY
consider drafling an order that conlains both
a base child support obligation in a specific
dollar amount and an additional child support
obligation as a percentage of income. This
arlicle reviews the applicable provisions of the
llinois Marriage and Dissolution of Marriage
Act (IMDMA), explores the use of a predeter-
mined percentage of gross income for addi-
tional child-support orders under the income
shares model, and provides practical advice for
legal practitioners when drafting such orders.

The case for gross income
- percentages
The authority of the court Lo enter
percentage-based child support orders is
contained within section 505 of the IMDMA!
Section 505(a)(2) implements the new
statatory guidelines based upon the income
shares model. Section 505{a}{(3)(A} defines
“gross income” as follows:
(AY ... [T]he tolal of all income [Tum all
sourees, excepl “gross income” does nol include
{i} benefits received by the parent Irom means-
tesled public assistance programs, including,
but not limited to Temporary Assistance 1o
Needy Families, Supplemental Security Income,
and the Supplemental Nutritional Assistance
Program or (i) benefits and income received by
the parent for other support, surviver ben-
efits, and foster care payments. Social security
disability and retirement benefits paid for the
benefit of the subject child must be included
in the disabled or retired parent’s pross income
for purpuses vf caleubating the parent’s chili
suppart vbligation, bul the parentis entitled 1o
a child support credit for the amount of benefits
paid 1o the other party for the chilld, "Gross in-
come” includes maintenance treated as taxable
income for federal inceme tax purposes to the
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payee and received pursuant to a court order in
the pending proceedings or any other proceed-
ings and shalt be included in Uw payee’s gross
incume for purpuses of calculating the pareat’s
child support vbligation.?
Section 505() (3}(B) defines “net income” as
follows: : L
(B) ... |G]ross income minus either the stan-: !
dardized tax amount caleulated pursuant to
subparcagraph (C) of this paragraph (3} or the
individualized tax amount calculated pursuant
to subparagraph (I3} of this paragraph (3), and
minus any adjustments pursuani Lo subpara-
graph (1) ol this paragraph (3). 'Ihe slan-
dardized tax amount shall be used unless the
requirements for an individualized tax ameount
set forth in subparagraph (E) of this paragraph
(3) are met ...} o
Section 505{a)(5) provides tor a percentage-of-
income amount:
(5) I the nel income cannol be determined
becaase ol default or any ether reason, the court
shall order support in an amount considered
reasonable in the particular case. The final
order in all cases shatl state the support level in
dollar amounts. However, if the court finds that
the child support amount cannot be expressed.: -
exclisively as a dollar amount because all ora™
purtion of the ubligors net income is uncertain as
to source, tinte of payment, or amown, the court
may order g percentage amount of support in ad-
dition 1o a specific doflar amount and enter such
otfier orders as may be necessary 1o deterinine
and enforce, on a timely basis, the applicable
support ordered.”
Accordingly, the cowrt must order child . -
support in a specific dollar amount that it -2
considers reasonable. When the supporting

1. 730 1LCS 5/505.

2. Mdoau s SIS0S@)3ANA). This definstion ol “gross
income” is alse apphied for purposes of caleulating mainte-
namee: *lor purposes uf dis Section, the renm “gross income”
means all inconie from all sources, within the scope of that
phrase in Section 503 of this Act....™ 750 1LCS 5/504(b-3).

3.0 Kdoar € M3USEN3INBLL

4. M. ar 550545} {(emphasis added).
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USING A PREDETERMINED
PERCENTAGE OF GROSS iINCOME
FOR ADDITIONAL CHILD SUPPORT
OFFERS A SHMPLE WAY TO CURB
FUTURE LITIGATION.

parent’s net income fluctuates. the court
may establish a percentage amount o
caplure mcome in excess of the fncome
on which the base ebligation is calculated.
Such an order can climinate the need

for the obligee 10 seck increases in

child support when Lhe income of the
supporting parent increases.”

‘This percenlage may be taken [rom
gross or net income. However, accurately
computing the arget percentage of
net income may require a negotiated
methodaelogy. When parties cannul
agree on how o calculate net income,
orders of this kind nmay provoke Tuture
litigation. On the other hand, relying on
gross income requires a much simpler
calculation. Accordingly, additional child
support orders based v a percentage ol
gross incomie may lmil (uture litigation.

Variahle-gross-income scenarios

The advent of the income shares mode!
has changed the caleulation of child
support in Nlinois. To ilfustrate the use of a
predetermined percentage of gross inceme
for additional child support orders under
this model when only the supporting
parent has vaviable income, consider the
fullowing cxample:

jane and John Doe, parents together of
two minor children, are going through a
divorce. Jane has the majority of purenting
timue; John has less than 146 overnights
cach year with their children. Janes
gross income is $30,000 per year. John

carns $100,000 per year, plus variable
bonuses and commissions, Under the
income shares modcl, with Jane filing

as head of household and deducting

the individualized tax amount with no
ilemized deductions, and with John filing
single and deducting the individualized
tax amount with no itemized deductions,
John would pay Jane $16,260 per year
{81,355 per month} i base child support.
Accordingly, Johins base child suppurt
obligation represents approximately 16.26
percent of his base gross income.

S For s detailed breakdown of Joha Doe's
child-support eidigation, ealcutated

from his gross income with Family Law
Saftware, sae “Exhinit A" in the POF
version of Jamuary 20095 fHinois Bar
Journsh All exhihits to this writcle also
rury be vigwed at lawisba.org/2rAl2IA.
Mot Mo sdfistment for the payment
presiuns tor the
chibedron has been ks pursuant o

of heallh fosurancs
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One approach 1o eslablishing a
provision lor addittonal child suppeort
based upon the abuve example would be
to require John to pay 16.26 percent of
any gross income in excess of $160,000.
However, this method is problematic
because John may overpay child support.
For example, if John receives gross income
ol $50,000 in excess of his base pay of
$100,000, John would pay $8,130 10 Jane
in additional child support. John’s total
annual child support obligation would
then equal $24,390. However, if we
recaleubate Joha's child support ebligaiion
with John varning a gross income of
£150,000 per year, John would pay Jane
only $20,988 per year for child support—a
diflerence of $3,402 per year.

Fav the ertie caluptation based on John

Poe gaining @ gross inceme of $150,000, see !

“Extubit 870 the POE of January s Hlineis
Bar dovmal ar ol lawisba.org/2rATZIA.

The more John Doe earns, the more
pronounced his overpayment becomes
when his entire gross income is based

on the initial 16.26 percent ratio. For
example, if John receives gross incomw of
$100,000 in excess of his $100,000 base
salary, John would pay $16,260 to Jane
for the additional child support. John's
total annual child support obligation
would then equal $32,520, However,

il we recalculate john's child support
obligation with John earning a gross
income of $200,000 per year, John would
pay Jane only $24,984 per year, In other
words, applying the 16.26 percent ratio
to the additional $100,000 resuits in an
overpaymert of $7,536 per year.

For the entire caleulation based on John
" Dew enming & gross income of $200,000,
Csee "Exhibit G* at law.isha,org/2rAIZIA.

Lets say John has a tremendously
successiul year and receives $150,000 in
contmissions and bonuses in addition
to his base salary of $100,000. Applying
16.26 percent to the extra $150,000 results
in a tolal support obligation of $40,650.
Hawever, John pays Jane only $28,200
oer yeur ($2,350 per month} when child
supporl is recaleulated with John earning
$250,000 in gross annual income. Here, the
overpayment amounts to $12,450 per year.

- For the entire calculation based on John

Doe garning a gross income of $250,0G0,
see “Faxihihit I at law.isba.org/ZrAIZTA.

Tiered approaches

“To aveid such overpayments, we can
prorale Juhi's additional child support
percentage depending on how much
additional income John earns above his
base satary. The percentage may be tailored
to the amount of additional incorme that
the partics anticipate John will reccive.

5. Similarly, now shat the court must consider
the incemme of borh parents under the meome shares
model, percentage-based child suppert ocders can also
climinate the need for the ehligor to seek decreases in
child support when the ncome of the obligee increases
in the future. Fluwever, this article does ot address
orders that provide for the automatic redhction of
child suppart under these circumsianees.




For example, John has agreed (o provide
$16,260 a year in child support based on his
gross annual income of $100,000. Using his
base salary us a reference point, consider
the following options:

o I John carns $150,000, he would pay
an additional $4,72% in annual child
supporl—approximaltely 9.5 pereent
of his $50,000 in additional income.
So, Johi coulbd agree to pay 9.5
pereent of any gross income inescess
of $100,000.

»  When child supportis recalcubuted
with Juhn carning a gross income
of $200,000, John would pay annuai
child support of $24,984—an
additional $8,724 in child support
based on an additional gross income
of $100,000—approximately 8.7
pereent ol the additional income.
Based on this assumption, john could
pay 8.7 percent of any gross income
in excess of $100,000.

«  When John carns a gross income of
$250,000, his child suppurt would
tatal $28,200—an additional $11,940
{approximately 8 percent of the extra
income above basel. So, John may
agrec 1o pay 8 pervent of any gross
income in excess of $100,000,

The exumples above assume a good-faith
estimation of how much John will carn
above his base salary. But we also may
use a multiticred approach. As before, we
begin with John earning a gross income
of $100,000 per year and paying $16,260
in base annual child supporl. However,
this tinwe
+  When child support is recalculated
with John earning a gross income of
$150,000, he would pay $20,988 in
annual child support, ‘This represents
an additional $4,728 (9.5 percent) vn
the first $50,000 of additional gross
income.

o IMNJohn's gross income is $200,000,
John would pay an additional $3,966
(8 percent) on the second $50,000 of
additional income. therelore, Juhn
would pay 8 percent of any gross

income in excess of $150,600, up o
$200,000.

+ Should John earn a gross income of
$250,000, he would pay an additional
$3,216 (6.4 percent) in child support
on the third $50,000 of additional
income. 5o, John pays 0.4 percent
ol any gross income in excess of
$200,000.

1 have used $50,000 increments for
tHustrative purposes, with each increment
being charged s different percenlage in
child support. “The size of the increments
miay be adjusted and tiers may be
added or subtracted depending on the
present circumstances of the parties
and the antivipated future growth of the
suppuorting parent’s incame.

Very high-income cases
I Johin carns extraordinarily high
bonuses and commissions, we may
request a cap on Johi's child support
obligation Lo avoid a windfall to Jane.
Prior to the adoption of the income shares
model, under the prior iteration uf seclion
505, there was a rebuttable presumption
that the court should apply the minimum
child support guidelines. However, Tllinois
courls noted that a rote application of the
guideline percentages in high-income
cases could produce child supporl
obligations out ol proportion W the needs
of the children.® In such cases, the courd
deviated [rom the guidelines pursuant o
section 505{a)(2), which stated:
(23 The ... guidelines shadl be applied in
cach case unless the court finds thal a de-
viation frum the guidelines is appropriate
aller considering the best interests of the
chiid in light of the evidence, including,
but not limited Lo, one or mure ol the [ul-
lowing relevant (actors:
ta) the hnancial resources and needs of
the childs
{h) the hnancial resources and needs of
the parents;
(¢} the standard of living the child would
have enjoyed had the marriage not heen
dissulved;
) the physical, mental, and emotional
peeds ol the child; and
(-5} the educational necds of
the child.

WHEN THE SUPPORTING PARENT
EARNS EXTRAORDINARILY HIGH
INCOME, CONSIDER ESTABLISHING
A CAP ON ADDITIONAL CHILD
SUPPORT.

1§ the court deviates from the guidelines,
the court’s indings shall state e amount
of support that would have been required
under the guidelines, il determinable. The
court shall include the reason or reasons
for the variance from the guidelines.”
Under the new income shares model,
pursuant to section 505(a){3.3), there is
still a rebuttable presumption that the
guideline amount should be applied.
However, section 505(a)(3.4), which
governs deviation {rom the guidelines,
also provides as follows:
(3.4) ... In any aclion W establish or moed-
ify child support, whether pursuant to a
temporary or final administrative or court
vrder, the child support guidelines shall
be used as a rebuttable presumption for
the establishment or modification of the
amount of chijd support. “The court may
deviate [rom the child support guidelines
if the application would be inequilable,
unjust, or inappropriate. Any deviation
from the guidelines shall be accompanied
by writien findings by the court specify-
ing the reasans for the deviation and the
presumed amount under the child support
guidelines without a deviation, These
reasuns may include:
A} extraordinary medical expenditures
necessary to preserve the dife or health
of a party or a child of either or both of
the parties;
B) additional expenses incurred for a
child subject o the child suppuort order
whuo has special medical, physical, or
developraental necds; and

6. See, e, Trre Marriage of Scafuri, 203 1L App.
I3RS (2 Dist, 1990% b re Marriage of Busb, 191
i HL App. 3d 249 (ah Dise. 1989),
‘L 7. T30 ALCS 530502020




) uny other factor the court determines
should be applicd vpon a finding that
the application of the child suppuoit
guidetines would be inapproprsate, atler
considering the best interest of the child.®

Accordingly, as belere, in cases where
the suppurling parcat varns signilicant
income, the court may deviate from the
guidelines. Under the prior child support
guidelines, the court could consider
“the fimancial resources and needs ol the
parenis” as a basis for a deviation. Now,
although the legislature did not expressly
reference the financial means of parents
as a basis for deviating frem the statutory
guidelines, the court may rely on any
factor “the court determines should be
applied upon a linding that the application
of the child support guidelines would be
inappropriate, after considering the hust
interests of the child”

When the supporting parent earns
extravrdinarily high income, and the
pacties” combined adjusted net incomwe
exceeds the uppermost level of the
[ncome Shares Schedule (see Luwisha
orgf2 14 He ), the presumplive amount of
child support is dictated by section 505(a)
(3.5), which provides as lollows:

A court may use discretion Lo determine

child support il the combined adjusted net

income ol the partivs exceeds the highest
beved of the schedule of basic child support
abligation, except that the basic child sup-
port ubligation shall not be less than the
highest levet of combined net income sel

Torth in the schedule of basic culd suppart

ohligation.”

The uppermost level of the schedule
relates to combined adjusied net maonthly
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income lrom $29.975 1o $30,024.99
{$359,700 Lo $360.299.88 annually). AL
these levels, the presumptive basic child
support obligation for two parents living
in the same houschold with two miner

Children is 52,289 per month (539,468 per

year).

Where the court caps child support at
the top of the schedule, the maximum a
supporting parent would ever be required
to pay for child support is $39,468 per
year, which would be achieved only if the
nunsupporting parent did not contribute
tu the combined wdjusted net incomes of
the parties. Any such contribution by the
nonsupporting parent, whether actual
or imputed, would reduce the maximum
obligation of the supporting parent.

Back to John and Jane Doe

in John and Jands case, lel’s see
whal happens when we establish John's
maximum additional child support
abligation with this vap in mind. Janes
net income i our example equals $3,528
per month (see “Exhibit A al lawisha,
urg/ 2rAlZiAY When Jane condribules a
net income of $3,528 per month, John
would need to contribute a net income of
$26,496.99 per month {or the parties to
achieve a combined adjusted net income
of $30,024.99 per month. AL$26,496.99
per month, John’s income would represent
88.2 percent ol the parties’ combined
adjusted net income of $30,024.99 per
month. Therefore, so long as we do not
adjust this percentage in Jane’s faver if
Johns net income exveeds $26,496.99 per

1. B.J. 28{Dec. 2018}, taw isha.org/2PX0wh(,

«  Hannah Friedle, Mew iffinois Supreme Court Rule Clarifies Attorneys’ Role When
Divorce Collaborative Frovesses Fail, In the Alternative (Nov. 2018), law.isba.

orif20stail,

e Lisa Nyuli, Stack Options & Restrivied Stock in Divarce Cases, Family Law (Sept,

2017), tawwisha,org/2E G5,

month, fohn's maximum annual child
suppuorl obligation to Jane should not
exceed $34,810.78 ($39,468 x .882). To
arrive at this cap, John would need to pay
additional child support of $18,550.78 per
year ($34,810.78 - $16,200).

i john anticipates arriving al the
maximum child support obligation, we
may construct an additional child support
percentage based on the top margin. Here,
we begin with John earning a base gross
income of $100,000 and a base net income
of $74,172 per year, paying $16,260 in
base child support annually {see “Exhibit
A").'fo arrive at the cap, as previously
stated, John would need to contribute a
net income of $26,496.99 per month to
the combined adjusted net income of the
parties, which equals $317,963.88 per year.
We then determine how much annual
gross income John must earn to contribute
this sum. T turns out John must earn a
gross annual income of approximately
$512,000 per year ($42,667 per month)—
an additional $412,000 to his base income
ol §100,000.

{ For the entire caleulation based on John
i Dee earning a gross income of $512,000
sge “Fxhibit £7 at law.isba.org/ZrAl21A

Now, Lo Lie il all together, $18,550.78
represents 4.5 percent ol $412,000, john
would then pay 4.5 percent of any gross
income in excess of $100,000, subject
te a cap on additional child support of
$18,550.78 per year,

Limitations

As demonstrated above, using 2
percentage of gross income for additional
child support orders minimizes the risk
of overpayment. Even still, such orders
present certain limitations. Tor instance,
each of the noted examples assumes that
Jane’s income is stalic. As a resuly, John
may overpay additional child support
il Jane contributes more than $3,528

8. Jdoar § 3USai3Aan
9.0 ddoat T S0SN3.5).




per month ($42,336 per year) Lo the
parties” combined adjusted aet incomes.
Additionally, the individualized tax
amounts of the parties may change. For
example, the filing status of a party may
change, a party may itemive deductions,
and new tax Jiws may be enacted among
other possibilities. The values under the
Income Shares Schedule also may change
to adjust for inflation or Jeflation. I these
values increase, buf the netincomes of
John and Jane remain the same, John
would underpay child support 1 these
vitlues decrease, but the net incomes of
John and Jane remain the samy, John
would overpay child support.

The anly way to eliminate the risk
of overpayment and underpayment of
additional child supporl when using
a predetermined percentage of gross
income would be to permil the review
and retroactive modifivation of additional

child support. However, this approach
may result in extensive litigation, which
we are atlempling o avoid.

One final note: Whether we set
additional child support orders on a
percentage of net income or a percentage
o gross income, these orders should:

1) designate a due date Tor the additional
child support; 2) require the exchange of
financial documentation to confirm the
amount due; and 3y specily how payment
will be made.

Additional child support orders may be
payable in accordance with the supporting
parent’s pay periods or at another specified
inlerval (monthly, quarterly, biwnually,
annually, ele.). Such vrders may require
the exchange of pay stubs, income tax
returns, and other financial documents
by a certain date. Lasty, additional chitd
support may be paid directly or through
the Hlineis State Disbursement Unit.

Conclusion

Using a predetermined percentage
of gross income for additional child
support offers a simple way to curb future
litigation. However, we should be aware
of the limitations of such vrders and
take sleps to protect our clients. When
representing a supporting parent, note
the impact of additional income on his
or her lotal child support obligation. |
would recommend establishing at least
vne additional reference point when
catculating the gross percentage to
minimize the risk that the supporting
parent will overpay child support. A tiered
agproach may further minimize this
risk. When the supporting parent earns
extraordinarily high income, consider
establishing a cap on additional child
support. [(3)
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